In the representation of personal
injury plaintiffs, I have had occasion
to see many of my opinion witnesses
wither during depositions taken by de-
fense attorneys. It drove me crazy
and, more importantly, lessened the
value of many of my cases when
those witnesses failed to give the opin-
ions I needed, or they just simply said
it all wrong,

But then I noticed that frequently,
attorneys taking depositions were able
-to shape opinions in a manner that was
most favorable to them. That was the
day I changed my practice and decided
that in nearly every case, I would de-
pose my treating physicians and other
opinion witnesses. 'That one decision
has, in nearly every case, strengthened
the opinions and helped my clients’
causes.

Below I make the case for the
plaintiff’s attorney taking the deposi-
tion of every witness who might ren-
der an opinion in the case. Like any

- case, there are pros and cons that must
be considered. However, as this at-
ticle demonstrates, the pros generally
far outweigh the cons.

Pro: The Opinions Are Better

The primary benefit of deposing
opinion witnesses is that the opinions

-are much better. I have the ability —
when asking the questions — to frame
the opinions in the way that is most
beneficial to my client’s case.

One way this is most obvious is
in positive/negative questioning,
Good defense attorneys will ask opin-
ions that are damaging to the defense
case in the negative. Even if the point
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is only positive for the plaintiff, they
will minimize the opinion with follow-
up questions that limit that opinion.

When I am asking the questions,
the good opinions are always asked in
the positive. In this way, the opin-
ions are phrased mote strongly. Sim-
ply put, they sound better.

Pro: The End of the 213 Debate

Admit it: we all fear Illinois Su-
preme Court Rule 213, We all fear
the motion to bar claiming we never
propetly disclosed the witness, or
worse yet, we never disclosed the wit-
ness at all. We all hate the idea of
being at trial and having to establish
that we disclosed a specific opinion.
We all fear the terrifying end result:
the opinion we really need is barred.

By taking my own opinion witness
depositions, I have neatly ended all
debate about my 213 disclosures. I
ask the opinions T want in the case,
In many cases, I simply put together
the best opinions 2nd go out after
those opinions in the deposition. In
those cases where I have alteady dis-
closed the opinions in tesponse to a
213(f) disclosure requirement, I use
my disclosure as an outline for my
questioning. I get the witnesses to
agree with whart is said in my disclo-
sutes. In doing so, I do not have to
worry about whether 2 specific opin-
ion has been properly disclosed. 1T
know the opinions are going to come
into evidence because the witness has
agreed with each and every disclosure
I want.
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Pro: The Witnesses Rarely Move
Off the Opinions

An ancillary benefit I have found
trom deposing my own opinion wit-
nesses is that the opinions in the case
are firmer. Once I get witnesses to
agree with an opinion, they are rarely
shaken from that opinion. This is true
even in the light of strong adverse
questioning, I am sure there is some
psychological principle involved here
that T simply cannot name, but this
much I know: once I get witnesses to
agree with the opinion, they almost
never move trom it.

Pro: Adverse Witnesses Are
Not So Adverse

Not every opinion is favorable.
We all have witnesses that, for what-
¢ver reason, ate against us. But even
these witnesses are better for me when
I am taking the deposition than they
are when the defense lawyer is asking
the questions. I can phrase the bad
opinions in the negative. By doing
$0, | can minimize the impact of the
bad opinions and secure concessions
to those bad opinions,

Let’s not forget, the Iilinois Su-
preme Court Rule 206(c) allows wit-
nesses to be cross-examined in a depo-
sition. That means, for most of my ad-
verse witnesses, I lead during the depo-
sition. 1suggest the answer in the ques-
tion and fight for each answer I want,
That is powetful, powerful stuff when
it is the first questioning a witness en-
counters in the case,

Rehabilitation is harder as well.
The other side is not going to be able
to take the time (and the rules do not
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allow them (sce Illinois Supreme
Court Rule 201(a)) to re-ask all my
questions. They are stuck with those
questions I asked awd the answers the
opinion witness gave. My opponents
will make a few points, but the dam-
age is done for the most part.

Con: Cost

Yes, deposing all of my opinion
witnesses costs more money. I have
to pay for the court reporter. I have
to pay the doctor/engineer/expert for
her time. But this cost is more than
exceeded by the benefit of the opin-
ions. The value of the case is greater,
and so the cost-benefit analysis weighs
in favor of doing it. Never once has
a client commented to me, “Why did
you spend the money deposing those
witnesses? You should have let the
defense attorney do that.”

Con: Preparation

The real issue for most of us is
time. There are only so many hours
in the day, week, month, and year. We
think we caanot take the time to get
ready to take every deposition in the
case because there do not seem to be
enough hours in the day.

First and foremost, you do have
the time. The first step in this pro-
cess is to find the time to send out a
notice or subpoena for the deposition.
Have your legal assistant prepare the
notice or subpoena and send it out
for a date that you are available. Most
judges honor the “first in time” rule;
if you were the first one to notice the

" deposition, you get to take the depo-
sition. So get your notices out.

Second, you always have to pre-
pate for depositions in some form,
whether presenting a witness or actu-
ally taking the deposition. In taking
the deposition, you do have to put
forth more effort ahead of time to
prepare. Sooner ot later, you will have
to put forth the effort to prepare the
witness for trial. Isn’t it better to put
the effort in when it will do the most

good? Force yourself now to take the
time to get ready. Dream up the best
opinions the witness can give and go
out and get them. Instead of respond-
ing to the message, you can control
it. ‘That is not hard to do because the
day you took the case, you knew what
opinions you wanted. ‘
Finally, the time it takes to prepare
is a lousy excuse for not doing it. If
you cannot make the time for prepar-
ing for the taking of depositions, maybe
you have bigger issues in your prac-
tice that need your attention. The fa-
mous slogan is right, “Just do it.”

Conclusion
Deposing your own opinion wit-
nesses is a radical idea to many. As

this article demonstrates, the effort,
time, and money it will cost you is far
outweighed by the benefits to your cli-
ent, the case, and you, Make it hap-
pen, and yout practice will improve.

G. Grant Dixon III is the founder of the
Dixon Law Office in La Grange, Hllinois.
As a trial lawyer, he represents plaintiffs
in all forms of personal injury and wrong-
Jul death matters. Grant has received nu-
merous awards and accolades for his rep-
resentation of personal injury victims. He
is an active member of the [TLA Board and
one of this year’s seminar planning chair-
men. Grant is a widely published author
and frequent speaker. a

TRIALJOURNAL

Volume 8, Number 1 » Winter 2006




