By G. Grant Dixon IlI*

Decisions from the Illinois Appellate
Court have varied about how much
control general contractors must
exercise over subcontractors to
make the general liable for injuries
to the sub’s workers. This article
reviews the cases interpreting
Section 414 of the Restatement
(Second) of Torts and proposes

an alternative analysis.

General Contractors’ Liahility for Injury to
Subcontractors’ Workers:

A Confusing Construct

ince the repeal of the Structural Work Act in 1994, employees of subcontractors

in Illinois have sought compensation from general contractors for construction

injuries by pleading Section 414 of the Restatement (Second) of Torts. The

section reads as follows:

One who entrusts work to an independent contractor, but who retains the control
of any part of the work, is subject to liability for physical harm to others for whose
safety the employer owes a duty to exercise reasonable care, which is caused by his
failure to exercise his control with reasonable care.'

Based on this language, subcontractors’ workers
have sued general contractors and other employers
for workplace injuries on the theory that the gener-
al contractor “retains control” over the work. How-
ever, Comment (c) to section 414 says, among other
things, that the “employer must have maintained
some degree of control” over how the work was
done. (See sidebar on page 250 for full text.) Ac-
cording to Comment (c), “[i]t is not enough that he
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*  The author would like to thank Nathan T. Ewing for his help
with this article.

1. Restatement (Second) of Torts, § 414 (1963). (Hereinafter “Re-
statement (Second) § 414.”)
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has merely a general right to order the
work stopped or resumed, to inspect its
progress or to receive reports, to make
suggestions or recommendations which
need not necessarily be followed, or to
prescribe alterations and deviations.”

Decisions from the Illinois Appellate
Court have failed to clearly establish
what measure of control general contrac-
tors and other employers must exercise
over subcontractors to make the general
liable for injuries to the sub’s workers.

This article will review leading Illinois
supreme and appellate court decisions in-
terpreting section 414 and propose a
two-part test for applying the doctrine in
future cases.

The lllinois Supreme Court:
Larson v Commonwealth
Edison Co

Section 414 of the Second Restate-
ment of Torts was first adopted in Illinois
by our supreme court in Larson v Com-
momnwealth Edison Co.* In that case, de-
fendant Commonwealth Edison was in
the process of remodeling one of its elec-
tric generating plants. It entered into con-
tracts with numerous contractors, each of
which was to perform specific work. Un-
der the terms of those contracts, all work
was to be performed “under the general
supervision and to the satisfaction of
owner’s” construction department.’ The
plaintiff was injured when a scaffolding
buile by his employer, a subcontractor,
broke, causing him to fall.

He sued, contending that the owner
was “in charge of” the work for the pur-
poses of the Structural Work Act. After
losing at trial, he appealed, arguing that
the trial court erred in its instructions to
the jury.

The supreme court’s analysis of con-
trol (“in charge of,” in Structural Work
Act terms) examined the common law.
The court stated that “[e]ven at common
law retention of the right to control the
work is sufficient to subject one to duty
and tort responsibility....”" The high
court used this common law principal to
demonstrate that the Structural Work Act
— a law intended to broaden contractor
responsibility — could not be more limited
than the common law. Thus, because the
right to control is in itself sufficient to es-
tablish liability under section 414, Com
Ed’s supervision in Larson was more than
enough to establish liability.

Our supreme court has not men-
tioned Restatement (Second) Section 414

since. Many lllinois appellate court cases,
however, have. The courts are divided on
the issue of how much control the gener-
al contractor must exercise over the
workplace to be held responsible for in-
juries to a subcontractor’s workers.

Appellate cases finding
sufficient control

In reversing the lower court’s granting
of summary judgment, the court held
that it was “not clear what effect defen-
dant’s employees’ communications with
[plaintiffs] supervisors carried....Defen-
dant’s entitlement to summary judgment
was not clear and free from doubt, and
its motion should have been denied.”

The following cases are
among those i which
courts found that the em-
ployer exercised sufficient
control over the subcon-
tractor to subject itself to
liability.

Moss v Rowe Construc-
tion Co. In Moss,® the
plaintiff was guiding a

Cases stand at opposite ends of
the spectrum, leaving plaintiffs in
the fourth appellate district with

a remedy and those in the first

appellate district without.

large load being lifted by a

crane when the crane’s boom struck and
killed him. At the time of his death, he
was being supervised by his employer, a
subcontractor to the general contractor.
The general contractor had no represen-
tatives on site at the time of the injury.

The fourth district appellate court ex-
amined the contract between the general
contractor and the plaintiff’s employer.
The contract at issue in Moss revealed
that the general contractor agreed to as-
sume the duty of control over worker
safety. The subcontracts mandated that
the subcontractor abide by those terms
as well.

The testimony in the case did not sig-
nificantly contradict that language. De-
positions of several witnesses indicated
that the general contractor had the au-
thority to direct workers, stop the work,
and select equipment, though the record
revealed that the general contractor nev-
er exercised that control. Because the
general contractor had the right of con-
trol under the terms of the contract, the
trial court’s summary disposition in the
general contractor’s favor was reversed.

MecConnell v Freeman United Coal Co.
In McConnell,” the fifth district appellate
court considered whether a landowner
could be liable for an equipment opera-
tor’s injuries while he was working on
the landowner’s job site. The plaintiff al-
leged that the landowner owed him a
duty for the contractor’s conduct on the
job site under Restatement (Second) Sec-
tion 414. The defendant alleged that be-
cause they were on the job site only to be
sure specifications were adhered to, it
had no control and was therefore not li-
able.

Fancher v Central Hllinois Public Ser-
vice Co. In Fancher, the surviving spouse
of a worker killed when ash from a
cleaning project fell on him sued the
owner, asserting liability under Restate-
ment (Second) Section 414. The defen-
dant contended that because the plaintiff
was an employee of an independent con-
tractor, the defendant owed no duty of
care.

Reversing a dismissal at the trial court
level, the fifth district appellate court
noted that the defendant had given in-
structions on what and how the work
was to be done. It held the defendant had
retained sufficient control — by the simple
giving of instructions — to be liable for
plaintiff’s injuries.

Bokodi v Foster Wheeler Robbins, Inc.
In Bokodi,” the plaintiff was injured
while working on a job site using a man-
ual lift. In the contracts for the job, the
general contractor retained authority to
stop the work of any subcontractor at
any time if it observed safety hazards
that posed an immediate threat to life or
limb. The general contractor was also re-
sponsible for scheduling the work and
had a safety program and safety person

2. 33111 2d 316, 211 NE2d 247 (1965).

3. Idat 319, 211 NE2d at 249,

4, Idat 324, 211 NE2d at 252,

5. Idat 325, 211 NE2d at 252 (emphasis added, ci-
tations omitted).

6. 344 11l App 3d 772, 801 NE2d 612 (4th D
2003).

7. 198 1l App 3d 322, 555 NE2d 993 (5th D
1990,

8. Id at 328, 5§55 NE2d at 997 (citation omitted).

9. 279 1l App 3d 530, 664 NE2d 692 (Sth D
1996).

10. 312 11l App 3d 1051, 728 NE2d 726 (1st D
2000).
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for the job. On these facts, the first dis-
trict appeliate court reversed the grant of
summary judgment.”’

Brooks v Midwest Grain Products of
Iilinois, Inc. More recently, in Brooks,”
an ironworker fell and was injured while
working on a suspended scaffolding. He
sued the owner of the property, contend-

ing that because the defendant retained -

control over the job site under Restate-
ment (Second} Section 414, it should be
liable, The trial court granted summary
judgment to the defendant.

On review, the appellate court consid-

| Continued

ered the question of control. It acknowl-
edged that the defendant required

permit before subcontractor work could
commence. The defendant also.had a
representative on site “to answer a ques-
tion as to how the work was to be per-
formed.” The third district appellate
court went on to hotd that the defendant
had retained sufficient control to deny
summary judgment, based almost solely
on the presence of a single representative
on site. The court also emphasized that
because of the representative’s presence it

was reasonable to infer that the plaintiff

cer, not the general contractor,

a prlnupal Gontractor : o
S through a forema supermtends the. entare ;ob in: such a sntuation the prmc;pa! ]
: ithe fails to prevent_ the. subcontractors from doing ever
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was not able to perform his work until
he received confirmation from the repre-
sentative.

Moorehead v Mustang Construction
Co. Finalty, in Moorebead," the plaintiff,
a subcontractor employee, was mjured
when he fell from a ladder onto a con-
crete floor, The general contractor was
granted summary judgment at the trial
court, arguing that the plaingiffs employ-
was re-
sponsible for the safety of its workess.

After noting the above-mentioned
precepts, the third district appellate court
reversed the summary disposition. The
courst emphasized that the general con-
tractor was required by contract to “be
fully and solely responsibie for the jobsite
safery.”" The addigional safety responsi-
bility of the employer does not replace
that duty, the court found.

Appellate cases finding
insufficient control

Other cases, however, have deter-
mined there was not sufficient evidence
of control ro create general contractor
liability.

Fris v Personal Products Co. In Fris,’*
the court found no control in spite of
contractual language nearly identcal to
that in the supreme court’s Larson case.

11, Id ar 1064, 728 NE2d at 736. A case cited wirth
Tavor by the Bokodi court was Pasko v Conmion-
sweglth Edison Co, 14 1 App 3d 481, 302 NE2d 642
(Ist 1 1973 In Pasko, Commoenwealth Edison hired
the p!nnuH s employer to install aseries ol elecrrical
potes, ‘The plaindll was injured when a hole dug for
ane of the poles caved i on top of hin. The firse dis-
trict appeliate court began its review by looking ar the
contract between the owner, Convmomwealth Edison,
and the subeontractor-employer of plaindiff. FThat con-
gract required the subcontracror o work “in a proper,
safe and secure manner with the utmost care..” Idat
483-84, 302 NE2d ar 645, I also grasted the owner
the right to stop work “whenever the Worle interferes
or threatens to interfere with the operation of the Own-
er's ecquipment unti such interference is efiminared.” ki
at 484, 302 NE2d ar 645, Commonwealth Edison conv
rended it merely inspected the site and was not respon-
sibrle Tor providing a safe workplace,

It allirming the ability finding by the jury, the cover
noted that the jury coudd have found thar i Common-
wealth Edison failed ro supervise the jobsite safery it
was responsilile or thar Commonwealth Edison ailed
w inspeet the jobsite appropriately after work was un-
der way. Thus, the jury verdice was affirmed.

Several other cases have held o dury under Restate-
ment (Second) § 414 rerms even though the Struciural
Work Act had nouyet been repeaked. See Haberer v Vil
lage of Sauget, 158 H App 3d 313, 311 NE2d 805 (Sth
13 1987 'i'Laumms o Dineff, 161 11 App 3d 897, 515
NE2d 743 (15t 1) 1987); Weber e Novthern Hlinois Gas
Co, 1010 App hi 615, "93 NE2d 41 {1st 1D 1973),

12,311 10 App 3d 87], 726 NE2d 153 (3d 1D 2000).

13, 1d ar 873, 726 NE2d at 154,

14, 354 1 App 3d 456, 821 NE2d 358 (34 1D 2004).

15, ldd ar 457, 821 NE2d ac 359

16, 255 11 App 3d 916, 627 NE2 1265 (3d D
1994},




The plaintiff in Fris injured himself while
trying to pick up a pallet at a jobsite. The
defendant retained the right to inspect the
work and order changes to the specifica-
tions and plans. It also ordered that safe-
ty rules and regulations be followed and
that the work be done in a safe manner.
However, the subcontractor was free to
perform its work activities as it saw fit.

The plaintiff prevailed at trial, but the
third district appellate court reversed.
The reviewing court cited Comment (c)
to Section 414 of the Restatement (Sec-
ond) and held that, though the defendant
had a right of control, “this general
authority cannot be viewed as creating
such a right of supervision as to have pre-
vented [the independent contractor] from
doing routine work in its own way.”"

Rangel v Brookhaven Constructors,
Inc. In Rangel," the first district appel-
late court stated that the mere reserva-
tion of right of supervision over Mr.
Rangel’s employer, a subcontractor to
the defendant, was a general right and
thus did not create, directly or indirectly,
a right of direction over the plaintiff’s
work.

Shaughnessy, Moss, and Martens. The
first and fourth appellate districts recent-
ly engaged in a rare public point-coun-
terpoint over the proper interpretation of
Restatement (Second) Section 414,

The first case in the trilogy was
Shaughnessy v Skender Construction
Co" from the first district. There, the
plaintiff was injured while working as an
employee of a sub-contractor’s sub-con-
tractor. The general contractor and sub-
contractor, neither of which contracted
with the plaintiff’s employer, moved for
summary judgment contending neither
retained control over the plaintiff’s work
and, therefore, were not responsible un-
der Restatement (Second) Section 414,
The first district found there was not
enough control over the plaintiff’s activi-
ties for liability to be imposed on the
general and sub-contractor, in spite of
contract language giving the general con-
tractor broad on-the-job safety responsi-
bilities.

The fourth district questioned the
Shaughnessy decision in Moss.™ The
Moss court acknowledged Shaughnessy
but said it could not ignore the contrac-
tual terms without making contractual
obligations for safety a “meaningless
nullity.”*

The final case in the trilogy was the
tirst district’s Martens v MCL Construc-

tion Corp.** There, MCL served as the
manager for the construction of several
condominiums. The plaintiff worked for
a subcontractor to a steel contractor
hired by MCL. He was injured when he
fell from a steel beam during the con-
struction,

The contract gave MCL control “over
construction means, methods, tech-
niques, sequences and procedures and
for coordinating all portions
of the Work under the Con-

pellate district without. The issue is ripe
for resolution by the Illinois Supreme
Court.

Any approach to Restatement (Sec-
ond) Section 414 cases must consider the
contract, worksite activities, documents,
contracts, testimony, and related infor-
mation.”” All must be scrutinized in light
of long-established contract and con-
struction law. The following two-part re-

tract, unless Contract Docu-
ments give other specific in-
structions concerning these
matters.”* MCL was respon-
sible for safety and obliged to
designate a safety person on
site to prevent accidents, and
it required all contractors to
follow all safety rules and

The first step in any analysis
under the Restatement must be
examination of the contract,
which is the “basis of the
bargain” among the parties.

regulations. The MCL presi-
dent, however, testified that
MCL did not supervise anyone other
than their own employees and did not
perform any construction work but,
rather, hired contractors who were in
charge of how they performed their own
work. The trial court found for MCL.

The first district affirmed. The court
acknowledged the difficulty of determin-
ing who is in control. It also noted that
the general contractor is liable for his
failure to exercise supervisory control if
he does so without reasonable care. In
this case, the court focused on the op-
portunity of MCL to control the activi-
ties of the subcontractors. The court
found that although MCL required safe-
ty procedures to be followed by all con-
tractors on the job site, that requirement
did not constitute sufficient control over
job-site safety to impose liability.

The court also took the opportunity
to explain its decision in Shaughnessy
and distinguish Moss. The court noted
that nothing in the Shaughnessy record
indicated that the defendant failed to ful-
fill its contractual obligation to maintain
a safety program. And, the court ex-
plained, the subcontractor’s foreman had
instructed the plaintiff, not the defen-
dants’ supervisory staff. Thus, the court
found Shaughnessy and Martens were
properly decided.*

A proposed two-part test

Cases like Moss and Martens stand at
opposite ends of the spectrum, leaving
plaintiffs in the fourth appellate district
with a remedy and those in the first ap-

view procedure considers these factors.

First, examine the contract. The first
step in any analysis under the Restate-
ment must be examination of the con-
tract, which is the “basis of the bargain”
among the parties. The contract almost
always spells out the duties and responsi-
bilities of the parties and dictates who
has responsibility for what jobs. And
nearly every modern construction con-
tract specifies which party has responsi-
bility for job-site safety.

Construction contracts have been giv-
en short shrift by some courts. Even
when the contract gives a defendant ex-
plicit responsibility for jobsite safety,
some courts have found no duty for safe-
ty on the job.? Note, however, that the

(Continued on page 261)

17. Id at 924, 627 NE2d at 1270.

18. 307 11l App 3d 835, 719 NE2d 174 (1st D 1999).

19. 342 1ll App 3d 730, 794 NE2d 937 (1st D 2003).

20. Moss at 777, 801 NE2d at 615,

21. Id.

22. 347 11l App 3d 303, 807 NE2d 480 (1st D 2004).

23. Id at 307, 807 NE2d ar 483.

24, Another case with a similar holding is Ross v
Dae Julie, Inc, 341 11l App 3d 1065, 793 NE2d 68 (1st
D 2003). Most recently, the first district decided Clif~
ford v Wharton Business Group LLC, 353 1ll App 3d
34, 817 NE2d 1207 (1st D 2004). In dicta, the court
did not find enough evidence of control to merit a find-
ing of duty. However, the issue was waived for the pur-
poses of appeal.

25. In nearly every recent case, the question of a con-
tractor’s duty is tested by summary judgment, See, e.g.,
Raffen v International Contractors, Inc, 349 11l App 3d
229, 811 NE2d 229 (2d D 2004). Cases from other ju-
risdictions comport with this analysis.

26. It seems incongruent to this author to suggest
that although the contract requires a contractor to be
responsible for on-the-job safety, when someone is hurt
because of safety rule violations, that Hability should
not inure to the contracting party in charge of safety.
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Provide privacy and security. For ob-
vious reasons, judges and lawyers muse
be careful about how they distribute ju-
rors’ addresses, phone numbers, and oth-
er personal data, Jurors are also made
uncomfortable by invasive questioning
during voir dire and public disclosure of
private matters. Lawyers should only do
such probing if necessary, and the court
must closely monitor the voir dire exam-
ination and protect the juror where ap-
propriate, At a minimum, questioning on
private matters should occur outside the
presence of other jurors and the public.

In appropriase cases, the court can
even prohibit public disclosure of jurors’
names (705 [1LCS 315/1). Court security
personnel should help furors in and out
of court and to their vehicles if the cir-
cumstances warsant.

Help jurors comprehend, remember,
and process information. Imagine being
told you've been selected to make a criti-

cal decision that will affect another per-
son’s reputation, property, and liberty. In
the next breath, you're told to be totaily
passive until the moment of decision.
You may not ask questions of witnessés,
attorneys, or third parties; you may not
use information other than that present-
ed in court {whether it is presented well
or not}; you will not be toid specifically
what’s at issue until after all the evidence
is in and just before you must decide, Oh,
and you must reach a unanimous deci-
sion with 11 other people but none of
you can discuss the case or process testi-
mony usntil just before the decision.

That is not the way people typically
make decisions about important matters.
Some jurisdictions permit jurors to ask
questions under carefully prescribed
rules and discuss and process the evi-
dence during the case.

These changes can have negative ef-
fects, of course, particularly in criminal

trials. Change of this sort must be ap-
proached with cavtion. But many things
can be done withourt rule changes.

Lawyers and judges can work to see
that testimony and jury instructions are
n language jurors can understand. Avoid
fegalese whenever possible and give lay
definitions of technical terms.

Hhnois now allows jurors to take notes
to help remember the evidence. Attorneys
should present their evidence and exhibits
iy interesting ways to aid juror compre-
hension and encourage close attention.
Cases can be streamiined and simplified
to the greatest extent possible to keep the
jurors’ tasks clear and jury instructions
and verdict forms comprehensible.

Jury service has been described as the
last mandatory civic duty, The American
public values the right to jury trial and
people wanr to do a good job when
called. We must do our part to help them
succeed, M
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contract is typically between the owner
and the general contractor, not the gen-
eral contractor and the subcontractor
Thus, while the contracts are evidence of
control, construction lawsuits brought
under the Restatement {Second) are neg-
ligence, not contract, cases.

Second, if the contract doesn’t settle
the issue, examine other evidence. Most
construction contracts spell our relevant
duties. If they do not, however, courts are
obligated to look beyond the terms of the
contracts. Other evidence might include
worksite activities, documents, and testi-
mony. Likewise, irr certain circumstances
the duty may be non-delegabie.®”

Ultimately, this additional evidence
will lead the court in one of two direc-
tions: 1) ratify the conclusion that there
was no responsibility, or 2) show the de-
fendant assumed the duty of worker
and/or job safety,?

Common law and Restatement Com-
ment {c). This two-part analysis is in
compleze congruity withh both Illinois
common law and Restatement {Second)
Section 414, Common law has always
proscribed liabilicy and responsibility for
safety. Likewise, as Larson teaches, Sec-
tion 414 does not limit the application of
liability at common law, it expands it. As
our supreme court wrote in Larson,

Continued from page 251

“lelven at common law retention of the
right to control the work is sufficient to
subject one to duty and tort responsibili-
ty,...n -

This approach is consistent with the
Restatement {Second) text and commen-
tary itself. Section 414 states that if a
contractor “retains the control of amy
part of the work” it is iiable for the fail-
ure to exercise that control in a reason-
able way. So, for example, i a contractor
(theough his contract) is in charge of
worker safety, that s retention of con-
trol.

Some would argue this approach is in-
consistent with the comments to Restate-
ment (Second} Section 414, Courts who
find tack of control often cite Comment
(¢) and its statement that “the employer
must have retained ar least some degree
of control over the manner in which the
worl is done.” (For the full text of Com-
ment (c), see sidebar) It also says that
“It]here must be such a rérention of a
right of supervision that the contractor is
not entirely free to do the work i his
own way.”

The counter-argument: the contrac-
tot’s contractual responsibility to assure
that safety rules are followed gives it at
least some measure of control over the
manner in which the work is done.

Warkers are obligated to follow those
safety rules, and when they fail to do so,
the general contractor has responsibility
under the terms of its contract to address
that.

The counter-argument is even more
persuasive, however, Inevitably, cases
finding lack of control under Comment
{¢) hold that there is not enough control
to subject the general contractor to lia-
bility, Yet the commentary only says
“some” control is needed - it does not
specify the amount. How can a worker
be entirely free to do the work in his own
way if the general contractor retains any
control? In short, he cannot.

27. For a case discussing the non-delegable natere of
duties even in Restatement (Second) § 414 terms, sec
Park v Burlington Novtbern Samta Fe Raifiay Co, 108
Cal App 4th 595, 133 Cal Rpur 2d 757 (il 2 2003).

28, As the commentators to the Tlhinois Pattern Jury
Instruction (Civill, 55.00 series note, a mumnher of fac-
tors could he considered to be sufficient ro mandare re-
sponsibility for worker injuries, These include, but are
nat limived ro the right o stop work for safety reasons;
authority to implement safety rules/procedures; safety
consulzant consistently present on job sitey supervision
and comral of the work; vetention of the right 1o super-
vise and control the work; supervision and coordination
of subconuractors; responsibility for raking safeey pre-
cautions at the job site; authority to issue change orders;
holding meetings in which safety issues are discussed;
ownership of the equipment used at che job site; and,
authority to order unsale cquipmesit removed.

29, Larsom at 324, 211 NE2d ar 252 (gimtions omit-
ted).
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