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Decisions from the lllinois Appellate

Court have varied about how much

control general contractors must

exercise over subcontractors to

make the general liable for injuries

to the sub's workers. This article

reviews the cases interpreting

Section 414 of the Restatement

(Second) of Torts and proposes

an alternative analysis.

Geneml Gonttactots' lia[il¡ty fol lniury to
$ubconttactots' Woilrerc: I GonfisinU Gonsuuot

ince the repeal of the Structural Work Act in 1994, employees of subcontractors

in Illinois have sought compensation from general contractors for construction

iniuries by pleading Section 414 of the Restatement (Second) of Torts. The

section reads as follows:
One who entrusts work to an independent contractor, but who retains the control
of any part of the work, is subject to liability for physical harm to others for whose

safety the employer owes a duty to exercise reasonable care, which is caused by his

failure to exercise his control with reasonalrle care.'

Based on this language, subcontractors' workers
have sued general contractors and other employers
for workplace ir.rjuries on the theory that the gener-
al contractor "retains control" over the work. How-
ever, Comment (c) to section 414 says, arnong otlrer
things, that the "employer must have maintained
some degree of control" over how the w<lrk was
done. (See sidebar on page 250 for full text.) Ac-
cording to Comment (c), "[ilt is not enough that he
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o -I'he author would like tr¡ th¡nk Nathi¡n'll l'iwing f<rr his help
witlr this articlc-

l. Reslirrenìcnt (Sccrrrd) of Tirrts, $ 414 ( I 96.5). (Hcrcinaftcr "Re-
st¡rcmcrìt (Sccond) $ 414.")

G. Grant Dixon lll, founder of tbc Dixon Law
Office in La Crange, rcprcscnts plaintiffs in perxnal
injury and wrongful death matters.



hirs rncrcly :r gcncrrrl ri¡¡ht t<l olclcr the
worl< stop¡'rccl or rcsurnecl, to ins¡lect its
plogress ol to reccivc rcports, t<l rn¿rkc

sLlggcstions oI rcconrDcncl¿rti<lns which
rrcccl not necess:rrily be followed, or to
plcscribe alter¡ti<>r.rs and clcviations."

l)ecisions fronr thc lllinois Ap¡rellirtc
C<lrrrt h¿rvc failccl to clearly est¿rblish

what rlc¿lsrrrc of control gene ral corìtr¿ìc-
t()r's iìrìcl other ern¡rloycls rìlr.rst cxcrcisc
ovel subc<lntr¿ìctors to nr¿rkc thc gcncral
liablc for injurics to thc snb's workers.

This article will review leirclirrg Illinois
suprcnlc irncl :r¡lpellate cor.rt't decisiotrs itr-
terpreting section 414 ¿rnd pr()posc il
two-p¿ìr't test fol'applying thc cloctrinc in
ftrtr¡tc c¿rscs.

The lllinois Supreme Court:
Larson Y Commonwealtl,
Edison Co

Scction 414 oÍ the Seconcl lìestate-
nrent of Ïlrts rvrrs first acloptccl in Illinois
lry <rrrl suprcr]rc court in L¿trsott tt ()ntr
tnt¡nruealtb F.disc¡tt (lo.t ln tlrat case, cle-

fcnclant C<lrnm<nr,\,e¿ìlth Eclison w¿rs irt
thc proccss of rcmoclcling onc of its elec-

tric generating plants. It cntercd into con-
tracts with numerous contractors, each of
which was to perl'ornì specitìc work. Un-
cler the terrns of tlrose corrtr¿lcts, all u,ork
w¿rs to be ¡lelformccl "unclcr thc gcncral
supcrvision ¿rucl to thc satisf¿rction of
owner's" constluctioll departrlent.' Tlrc
plaintiff was injurcd u'hcn ir scaffolclirrg
built by his erlpltll,cr; a sttlrcontract<lr,
broke, cirrrsing hinr to fall.

Hc succl, contcncling that the owner
w;.rs "ir.r charge of" thc rvork f<lr tlre ¡lur-
¡roses of the Structur¿rl W<rrk Act.' Aftcr
losing at triirl, he irppealecl, argLring that
thc rrial cor¡rt cn'ctl in irs instrtrcti<lns t<l

the jury.
TIre suprerle court's analysis of con-

tr<ll ("in cl.rrrge of," in Structural \Work

Act tcrms) cxanrinccl thc conrnron lalr,.

Tlre court st¿rted that "lelven at conln"lon
lrrrv retcrrti<rrr <>f rhc rigbt to control the
work is sufficient to subject <lne to cluty
¿urd tort responsibility...."' Thc high
court usecl this colrrrrrorr ltrw ¡rrincipal to
cler.r.lr¡nstrate that thc Strtrcturirl \ü/ork Act
- a l:rw intcnclccl to br<laclen contractor
responsibility - could rìot [)e more lirnitcd
than thc conlnlon law. Thus, lrecause the
light to c()r.rtrol is in itsclf sufficicnt to cs-

tablish li¡bility unclcr scction 414, (ìonr
F.d's strpervisiot'tin Larson w¿ìs urorc th¿ul

cnough to cstablish liability.
our suprcrrc corlrt lì¡s not nlcn-

tionccl lìcstatcnlcnt (Scconcl) Scction 4 I 4

since. Mauy IIlin<lis appcllatc court c¿rscs,

horvcvcr, have. The courts 1ìre dividccl on
thc issuc of hor,r, rrruch control thc gcncr-
rl contlitctor lnust cxcrcisc ovcr the
worl<plncc to bc hclcl rcsporrsiblc for in-
jLrries to ¿r subcontr¿tctor's workcrs.

Appellate cases findingl
suff¡c¡ent control

hr rcvcrsing the lrxver courth Íar¿ìr.rtilìg
<lf sunrrnirry judgnrcrrt, thc c<l¡rt hclcl

th¿rt it w¿ls "not cle¿rr rvhat cffcct defcn-
dant\ cnr¡rkryccs' cornrr.runications with
lplaintiff'sl supervisors c¡rricd....l)cfcn-
clant's cntitlcrìrcllt to sunlnr¿ìry j uclgrncnt
w¿'rs rlot clear ancl free frorn cftlrbt, ancl

its nrotion shoulcl havc bccr.t clcniccl."*

Cases stand at opposite ends of
the spectrum, leaving plaintiffs in
the fourth appellate district with
a remedy and those in the first

The following ciìscs irrc
iilllonfl those irr rvhìcll
cot¡rts foulrcl thirt thc cnr-
ployer exercisecl sufficicnt
control over the subcorr-
triìctor to subjcct itsclf t<r

liability.
Moss v Rowe Conslruc-

tion Co. ln Moss,'' thc
plrrirrtiff w:rs guicling a

large load bcing, liftccl by rr

appellate district without.

cranc when the clane's bo<>rn struck ¿rnd

killcd him. At thc tinrc of his clcath, he

lvas being su¡rervisecl lry his em¡lloycr, a

subc<>ntr¿rctor- to thc gcneral contr¿rctor.
Thc gcneral contr¿ìctor hacl no rcprcscu-
t¿rtivcs on sitc ¿rt thc tinrc <lf thc injLrry.

Thc fourth clistrict a¡r¡rellate cor¡rt ex-
¿rnrinecl the c<lntract betwccn the ¡¡cncral
corltractor and the plaintiff's cm¡rloycr.
Thc contl'¿rct ¿-rt issuc in Mr¡ss revealed
that thc gcncral contractor agrceci to as-

surlle tlle cluty of control over rvorker
safety. The subcontrrrcts r.nancl¿rtccl that
the sulrcontr¿rctor abiclc by thosc tcrnrs
as wcll.

T'hc tcstinrr>rry in thc case clicl uot sig-
nificantly contr¡clict that language. l)e-

l.lositions of scvcral witnesscs inclicated

that thc gcncrirl corltrirctor hacl the au-
thority t<l clircct lvorl<crs, st()p the work,
ancl sclcct cc¡ui¡rrncrrt, though the record
rcvcalcd that thc gcncral colrtr:Ìctor rlev-
cr cxcrcisccl th¿ìt coDtrol, Because the
generrrl contr'¿ìctor hacl thc riglrt of crl.r-
trol uncler thc terrrrs of the corrtract, the
tri¿l court's sLurlnl¿rry clis¡'l<lsition ir.r the
gcncrirl contr¿rctor's firvor was reversed.

McConnell v Freennn United Coql Co.

ln McConnell,- the fifth clistrict appcllirte
court consitlerecl whether a liurdowner
cor¡lrl be linblt' for itrt cqtriptttcrrt opcriì-
tor's injuries rvhile hc wtrs working <ln

thc lanclowncr's job site. The plaintiff al-
legecl that the lanc'lowner owed hirn a

dury for the corltrâctor's concluct on the
job sirc under Restiltenlent (Secorìd) Sec-

tior.r 414. Thc dcfenclant allcgccl th¿rt be-

c¿'rrìsc thcy wclc on thc job sitc only to ltc
sure sprecifications 'uvere aclhcrccl to, it
h¡cl n<l crxrtrol ¿rrrcl rvits there fore not li-
ablc.

Fancher v Centrsl lllinois Puúic Ser-
vice Co. l¡ þancl¡cr," thc srrrvivirrg s[)ousc
of ¿r lvorlccr l<iilccl whcn ¿rsh frorl ¿r

clcirning projcct fell on hinr sued the
owncr, assertirlg liability uncler lìestrrtc-
rìrent (Second) Sectiou 414. Thc clcfcn-
clant contended that bcc¿trsc thc plaintiff
\À¡¿ìs ¿,ur employcc of an irrclcpcnclcnt cou-
tr¿ìctor, the clcfenclant owed rro duty of
carc.

Reversing a dismiss¿rl at thc trial coult
level, thc fifth clistrict appellate court
notccl that thc dcfcnclant hacl given in-
stnrctions on wh¿rt and horv the rvorl<
was to be donc. It held thc clcfcnclant hacl

retainecl sufficicnt control - b), th. r'n.rtt'"
giving of irrstructions - to l¡e liable for
plaintiff's injuries.

Bokotli v Foster Wlteeler Robbitts, Ittc.
In ßolrodl,"' the plrrintiff u,ns iniured
whilc wolking ort a jolr sitc rrsirrg r rìì:ìrì-
ual lift. Irr the contr¿rcts for thc job, thc
gcneral colìtr¿ìctor rctainccl âuthority to
stop thc wrlll< of any snbcontr'¿ìctor rìt
ruly tilrle if it observecl safety haz:rrds
that posecl an immcdiatc tl.rre¿t to life or
linrb. Thc gcncral contractor rvas ¿tls<> rc-
sponsible for scheduling the rvork ancl

l.racl a safcty progr¿ìÌìl ancl safety person

2. .l.l lll 2(l .Ì 16, 2l I NF.2ti 247 (19(r.5).

-1. ltl ¡t .l I 9, 2l I Nl:2cl rt 249.
4. kl rt.l24, 2l I Nl:Zd ¡t 252.
5. ld at 125. 2l I Ntìz(l rt 2.52 (enrphrsis ¡rltlcrl, ci-

trtiorrs ornittccl).
6. .144 lll t\pp 3d 772, ¡ì01 Nl;2d 612 (4th l)

200.1).
7. l9¡ì tll r\¡r¡r .ltl .322, 555 Nl.2(l 99.1 l5rh l)

I 990).
ti. kl rt.lZlJ, .55.5 Nl:2(l rt 997 (citrtiorr r)rìrittc(l).
e. 279 lll t\pp .Ìl .5.ì0, 6r)4 Nlì2(l 692 l5th I)

I 99(r).
10. 3 l2 lll i\pp .ìtl l{)5 l, 72tì Nlr2(l 726 ( lst l)

20oo).
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GItNIìRAL CONTIìAC'l'OllS' I Cttnrinuatt

fol the job. On rhcsc hcls, thc firs¡ cìrs-

trict ¡ppclliìtc court rcvct sccl the g,rir]lt of
sunrnraly juclgnrct'tt.'

Ih ooks v Midvest Gruilt lhducls oî
Illitlois, ItLc. Molc t.ccctrtly, il llrooÁs,''
¿rr ir'onwoll<i:r'fcll ancl was injulcd whilc
wolking on r suspetrdccì scaffol<1ing. Ilc
sued the owncl of thc ¡rlo¡rct t1', cotttcttcl-
ing th:rt bcclusc rlre clcfcncl¡trt lc¡¿riuecl

cont¡ll ovcr ùc job sirc rìIlcler lìcsriltc-
rncnt (Scco¡cl) Scction 414, it shotrld Irc
liable. Thc tli¡l coutt gtarrrccl sunrrlary
juclgrncnt to rhc clcfcncl¡¡r.

On lcvierv, thc a¡rpell¡tc cottrI col'lsi&

clcd thc c¡ucstìon ol contlol. l¡ ¡cl<ltorvl-
cclgccJ rhat ¡ìrc dcfcrt<litltt t cclttirccl I
¡rclruit bcfotc suLrcon¡ ¡cftrr- worl< coulcl

conu¡c¡cc. lhc clcfcntl¡nt ¿rlso h¡cl ¿r

lcprcscntativc otl silc "to ânswcl ¡ qlìcs_

tion as to llow tlìc worl< w¡s to bc llel-
fornrcd."'' lhc thircl clistliu appcllarc
coLìr't wcnt o,r to holcl th¡t the ¡lcfcncl¡¡t
h¡cl rct¿rìDccl sLìffrcjcr'lr colltloì to clclly

surrnraly j Ltclgnrcnl, brsc<1 llruost s<llcly

{,ì r llìc lrr{ \L lì\c | 'f .ì rilrAl( rcIrÙ\(lll lrivc
on sitc. 'Ihc coult ¡lso ctrrphitsiz-cr1 rhirt
ll, e,tus,,rf tll, r( f r'(\crll.ìt i\ ('\ l.l ù\L tì(( il
was le¡sonal¡lc to infcl llr¿rt thc ltlaintiff

u,as not ¡Lrle to pcllirt nr his woll< unril
he rcccìvccl co¡frtntrtlion l'rotrt thc teltlc-
scDtiìTivc.

Mo\relrcutl v Mustutg Cottsltutliou
úb. lrinall¡ tn Moorabe ttd,"' thc ltlaintrff,
¡ srrLxontr'¡ctor ctrrploycc, u'¿rs iltjutccl
rvhcn hc fcll flrnr ¿r l¡clclcr onto ¡ co'l-
clctc flool 'lhc 

¡¡cnclirl coìrtrilctor wis
graDtccl sunrnra|y judfl,ttlcrlt ¿l thc lri¿ìl

coulr, irrguirrg thrt thc pleinLìÉf's crn¡rloy

cr', llot thc gcrlcrâl corltriìctol, wns rc-

sponsiblc fol tlre s,rfity of its rvot l<ct s,

Aftcl notin!ì lhc irLrovc-rttc¡ ¡iollctl
prcccl)ls, fhc thircl (ìistricl iìl)l)cll¡tc cotrt t
rcvclsed tllc sumnraty clisposìriott. l'ìlc
coLìrt c'nph¡sizcd thirl lìrc gellclâì coll-
lì.r\l('t wit' ,ar¡rrir'c.l lt1 (,'rìlfil(t li, Iìc

fu lly rncl solcly rcs¡tonsible fol thc joLrsitc

-rf,ty.-' I h, ¡.Lliri,rrr¡l \rri(1y r(\l)r'rr\i-
Lrìliry of thc cnrployct cloes nor tcplacc
rhat cluty, tlrc cotttt foulcl.

Appellate cases f¡nding
¡nsuff¡cient contÌol

Othcr cascs, htiwcvcr', hlvc clctcr-
¡ninccl tLrcte u,¿rs rrot sufficìcttt cviclcncc

olr control to clclttc gcnclal c(tllr¿lctor
liabìlity.

F s v I'eßottql Pl'o¿ttcls Co. ltt l:t is,n

llre courr fouucl ntt conottl in spitc of
coutrac!ual lrrtrguagc trcarly itle¡¡ic¡l ttr

tb¡¡ iû thc slrplcnle court! Ì,¿rso¡z c¡sc

ll. ì(l¡r 1064.728 Nli2(l¡r 7J6 A.¡s.cltc¿q'irh
liror by tì¡c lnrl¡oJi.orrL s'¡s llrsÅo ! (i,,tr,
trc¡lth l:ltson ()¡. l4 lll /\t)p :nl ¡8l, l0l Nli2d 642
(lsr l) l97l). lt l'¿slo, (i(nÌor¡ìú,ì[h IÌ(liso hi].d
, t,l ,r'r.tl , ,i ,t "). , r' . '''..11 .' ''_ 

,. I ' L. r "l
r''1.. l¡ Ìl'.rIll $.s r,t," l ¡ 1 , ¡'t,'rFl'
'{! .lrh, t,.'lr ,¡' J Lir r,,l '. ",, lla r"r,r'
rr, r .r¡1'i.'r". ..rrr '¡l"¡i,',r rl,

rh, '.ir"1. , r,r r' 'ú, ' ì [li , r,

¡nrl thc sul¡conrnc¡¡l¡rl)Lorct ol Plìrìrill. lh.ìt (o¡
tr'¡.r rc.tuìrc(ì th( sül)con(r'¡rlor ro \!nk "rtr ¡ l)¡Ìo!
s¡fc ¡¡r<l sccurc n¡¡¡¡c¡ ivrrh rllc lr¡r¡sr e¡rr. . ' ltl ¡L

4S3-8,1.302 Nlì2(l ¡t 645. Ir rl<r ¡¡rrrtcrl rhc os'rrtt
rhc righL rr qr¡rr ur r '\!hcrrc!cr rhc \v¡¡h inrcl.lcrcs

or rhrc¡tcns r¡¡ inrcrÍÙc s,irh tìrc or)cr.r(ro¡ ol lhc (\! r_

(ls dquit)ììrcnL u,ìrìl srch i,rr¡, frrcncc ir cli¡rinrtcil " kl
.r 4li4..102 Nli2¡ ,ì1 645. (ì,ì,i¡oû\'.¡hh lilisor (nl
rcndc(l it nrckl)'insPccrcJ Lhc sìtc.trtrlu'rs ttot tcspor
siblc lìr prrvi<ling r srfc rrtrl<phcc.

lr rllinrrll rlrc Ìirbiliry lirrlirrg by rlìc tut', rhc cotrrl
¡olad rhtìr rhc jùt (ofl(lìì¡vc hoiìd rh¡r rl (ì,rì¡¡o¡-
wcrIh L]Llison liii.¡ ro soì)ù 'ìsc drc iol)srrc silcrl ;r

\,is rcst)onsihlc or th¡r (irrmrs!.¡hh lììisorì lìilc(l
,. rNt-.rr(i.'l'.r, t,f i!r,r'l\ ''rr" 'çrl "'.'I',lo s.ry ll,Lrr, rì'r j' r¡ 'rn]r.r 

s r' rllrrrrnl
Scvcml orhcr c¡!ß h.!c h.kl r ¿!,v orì(lcr lìÒlirc-

nrcnr (Sccon¡) S 4 La 1ùùìs cvot rhorrsh rhc Srrrctrr[1
Work 

^.¡ 
h¡(lrot )ct l)cc¡ r.Pcilc(l Sc.ll,rt,1, | \/il

LÀ, /r.r,(1. l\ìl .\lì'lil illNl r¡r¡'rtrsr''
l, l 'li ,r / ./,,r,¡j rt4 r! r, . lll \t , t'l \' <lç
NÌìt(1 741 (l\L l) 19S7), N¿'/,¿r¡,Nor/r,lr l/r,oir(;rs
(ir, r0 llì À¡p ltl ri25. 29j Nìi:Ì¡ 4 I (l\r l) 197.1)

l2.llllllr\t)t)3(lti7l,726Nll:(l l5l ( .l ( I I ) :l ( 
) 
( ) ( ) )

li. kl ì1 ¡17.1.716 Nll2J.r 154.

14. .154 lll 
^pp 

3(l4ió, tj2l Nlìld l5S ( nl l) 2004)

15. l¿.r 4J7. S2l Nll2(liì( 3J9.
ll'.2!5 lLl À¡¡ l(l 9l(J, 627 Nìì2(l l26i (3(l l)

Restatement (Second)
of Torts, Section 414

.. One whô èntrusts wòrk to an indeÞendênt.contractotì but ùho retâ¡ns

thè ¿òntròl oiâny.þart of.the woik, is sub¡ect to liabil¡tyfor phys¡cal harm

tq othets ioi whose iaiety the emÞloyer oÙèÈ ,ì duti to exercise reason-

able ca¡e, wh¡ch ¡r cdused bi his fàilurè tò exerc¡se-his control w¡th rea'
sonable care.

Comment:
o. tf thè employei irf an indePendent contract;¡ iètaìns conilot oVeÌ the oper-

adve detail of do¡ng any Þàrt of the worl(, he is subiect to liab¡lity for the negligence

oi tlrr! emplòyees ofthe còntractor engaged therein, under the rules of that pait of

the.lawof iAÈency which deàl¡ rYith the reìat¡on of Ì¡aster and servant The emPloy-

;;;;; ;;ü*tidinl c"nà iu'i ,ri-'ihat which È nu.eivry to .ub¡ect him to
liability as riastèr' He mai reta¡n only lhe Power to direct the order in wh¡ch the'

woik shàll bê dòne;or tò forb¡d its being done in a mariner l¡l<ely to b.e dangerous

to himself ôi others, Sùch a ìuþèrvisory control may not stìbjèc him to liabìl¡ty

under the princìples.òf Agency, bùt he .may be liable under the rule stated in this

Seètion unlèss he eieicises hìs iupqrvisory control with reasonable care io as io
prevent the-worl( wh¡àh he has ordèred to be done from causing inlury to others.

h The iuleìtatèd ¡À this Section is usuall¡ though not exèlùsivel¡ applicable when

a princiþal coiriractòr entruis à part of the worl( to subcontractòrs, but-h¡mself or

through a foreman ìuperinte¡ds the entire iób ln such a situation, the Pr¡nciPal con-

tracioris sub¡eèt to liability if he fails to prevent the subcontractors from doingèven

rhe details ofthe wQrk in a ¡vay unrealonably dangerous to others, if he knows or by

the exercise of reaìonablê care should l<now that the subcòntractors' worl( is being

so done, aòd has the oppol.iuniçy to preveni it by exerc¡sing the power of control

which hè has retaìned in himself So ioo, he is subject to liabil¡ry ¡f he knows or should

l<now rh¿t the subconlmctors have carelessly done their work in such a way as to

create a dangerous condition, and fails to exercise reâsôiable càre either td ¡çmgdy

ir himself òr by the exerc¡se of h¡s conlrol cause thè subcontraçto¡i to do so .

c, ln order for the rule stated in this Sect¡on to appl¡ the emPloyer must havê

retained at least some degree of contrgl over the manneT in which the worl< is

done.lt is not enoulh that he has merely a Seneral rìght 1o order the work stoPPed

or resumed, to inspeci its progress or to ieceive rePorts, to make suggestigns or
recommendationi which need not necessar¡ly be followed, or to prescribe alter-

at¡ons and devìatiòns, Such a Seneral r¡8h! is usually rcserved to emPloyers' but ¡t

does not mean that thê cqnlractor js conttolled as to h¡s merhods.of work, or as

tô opérâtjve àèÈ¡l,There must be such à retention of a right of suPervision that the

contrac[or is nqt entirely freè to do ihe worì< in h¡s own way

250 | ll,t,lNols ll^ .()tlRN^l- | MAY 2005 | vor. 0ì



'l hc plirintiff in lì'ls irrjurccl hinrsclf whilc
tlyirrg to pick up a pallct at a jobsitc. 'l'hc

cle fcntlant rctirinccl thc right to insl'rcct thc
worl< iurcl orcler changcs to tllc spccifica-
tions ancl plans. It also olclerccl that srrfc-

ty rulcs arrcl regulations bc followccl ancl

th¡t thc w<lrk bc ckrnc in ¿t s¿rtc tn¡nner.
I krwcvcr, the subcontr¿tctor wrrs frcc t<l

perfolrn its work ¡ctivitics as it s¿rw fit.
1'hc plaintiff prcvailccl at triirl, [rut the

third clistrict appcllrrtc court rcvc|sccl.
'[hc rcvicwin!] court citccl Oonrnrent (c)

to Scction 414 of the lìcstâtcnlclìt (Scc-

oncl) ancl hclcl that, thouglr the clcfcndant
hacl a right of coutrol, "this gcncral
autholity ciulnot lre viewccl rrs crc¿lting
such a right of su¡le rvision irs to hirvc prc-
verrtecl lthe inde¡rencle rrt conl'¿Ìctorl fronl
ckring ror,rtine worl< in its own wiry."''

Rangel v Btooklruven Conslructors,
Ittc. ht llcutgel,t' thc first clistrict appel-
liìte colrrt statccl th¿rt thc mcrc rcscrv¿r-

tion of riglrt <lf supcrvision ovcr Mr.
l(an¡¡el's crn¡rloyer; ¿r su['¡contractor t<r

thc clcfcndant, wáìs ¿ì gcncral right ancl

thus did rìot crc¿rtc, dircctly or inclircctl¡
a right <lf clirccti<ln ovcr thc plaintiff's
rvork.

Shaugluressy, Moss, and Muñens,' l-hc
first ancl fourth rppelhte clistricts recent-
ly cn¡¡,trgccl in a rarc public point-coun-
tcr¡loint ovcr thc propcr intcrprctation of
lìestaterrrent (Seconcl) Section 4 I 4.

'fhc first cr'rsc in tl.rc trilo¡iy was
Sbaughncssy u Skcndcr ()¡ttstructit¡n
Cor" fronr thc first clistrict. There, the
plaintiff rvas injurecl rvhilc worl<ing rìs rìlì
crn¡rl<lyce <lf ¿r st¡b-contr¿rctor''s sub-con-
tr¿ìctor. T'hc gcncral colìtr¿ìctor ancl sub-
c()rltractor, ncithel of wlrich corìtrâctcd
rvith the plaintiff's ernploycr; nr<¡vcd tìrr'

sr.uìnìì¿ìry juclgurcnt contcnrling, ncithcr
rctainccl corrtrol ovcr thc plaintiff's work
ancl, therefole, were rrot res¡ronsible un-
clcr l{cstatcrlrcnt (Scconcl) Sccti<lrr 414.
'l'hc first clistrict founcl thcrc wirs n()t
errorrgh c()rìtrol over thc plaintiff\ activi-
ties for liatrility to bc inrposccl on tllc
gcncr:rl nncl st¡b-corttlrtctor', in s¡ritc of
colrtr¿ìct lrDguage giving the gerreral corr-
trrrctor bro¿rcl on-thc-job slfcty rcsp<lusi-
biIitics.

The for¡rth district c¡rrcstiorrecl the
SbartgbttcssT' clecisiort irl Moss.r" -l'hc

Moss cot¡rr acl<nowlcclgccl Shatt¡4ltncssl'
but s¡icl it coulcl not ill,nore thc contr¡c-
tLlal tcnns rvithout nraking corìtractual
o[rligatiorrs for sati'ty i.r "rncrrrringlcss
ntrllity."t'

'l'llc final casc in thc trikrgy wrìs thc
first clistrict's Martcns u MOL ()¡ttstruc-

litn ()n'þ.))Thcrc, MCL scrvccl as thc
nl¿ìn¿r¡jcr tirr thc c()rlstnlction of scver¿rl

conckrnriniun'rs.'l'hc plaintiff workccl for
¿r subcontr¿rctor to i.t steel contr¿rct<lr
hircd by M(lt-. Hc was injurccl whcn he

fcll from iì stcel bc¿lnl cluring the con-
stnlction.

Thc contr¿rct girve M(ì1, control "ovcr
colìstfuctiolì ntciìns, nlcthocls, tech-
nic¡rre s, scque nce s rrncl pr<lcccltrrcs ¿ncl

¡rellirte clistrict with<¡ut. The issuc is li¡rc
for rcs<llution lry thc Illinois Su¡rrerne
(Ìrurt.

Any ap¡lr<lirch to l(cst¿rtemcnt (Scc-

oncl) Section 414 cases must consiclcr thc
coutr¿ìct, worksite activities, clOcumcnts,
c()lltr¿ìcts, testimony, and rclated infor-
rration.rs All must lre scrutinized in light
of krng-establisl.red contract ¿ìncl corì-
structi()rì lrrw. The followirrg two-part rc-

for coorclin¿rting all porti<lns
of thc Work unclcr thc (lon-
tr¿ìct, urlless (loutr¿rct l)ocu-
nrerrts ¡3ivc other specific in-
structi<lns conccrning thesc
r-r-l¿ìtters. "r ì M(lL wrs rcspolr-
siblc for safcty ¿111cl obligecl trr
clesigrtatc a safcty pcrs()r-t ()n

site to ¡rrevent :rccidents, :rnd
it rccluirccl all contractors tcr

follow ¡ll safcty rulcs ancl

rc¡irrlatiorrs. Tlrc M(ì1. prcsi-
c1ent, howevcr; tcstificcl that
MCll, clid not supervise ¿ìnyone other
than thcir owrì cnlployces ¿uld dicl not
pcrforrl luly coustrulcti<lr-r work [rut,
rathcr, hirccl contr¿lctors who werc in
clrarge of how they perfornrccl thcir'own
work. Thc triirl court founcl for MCL.

Thc first clistrict affirmccl. T[.rc court
aclcnowled¡¡ed the difficulty of clctcrmin-
ing who is in c<lntrol. It ¿lso notecl that
thc gcncral contractor is liable for his
failr¡re to exelcise sr,r¡rervisoly control if
he ckrcs so withrlut rc¿rson¿rblc c¿rrc. In
this casc, thc court focr"rsccl ()n thc ()p-

portunity <¡f MCL to control the activi-
tics of thc sulrcontr'¿rct()rs. T'hc c<lurt
found that although M(ìI. rcquirccl safc-
ty proccclurcs to bc follolvccl by lll con-
tract()rs 0n thc jolr sitc, thrrt reclnircurcnt
clicl not corìstitr,ltc sufficient control ovcr
job-sitc safcty to inrposc liability.

'l'lrc court irls<¡ took thc o¡rportnnity
to explâin its decision in Shaughnessy
irncl clistingLrish Mr.¡ss. 'I'hc court notccl
that rr<rthing in thc S/rarr¡¡bncssy record
inclicatcrl th¡t the clefenclant failed to ful-
fill its ct¡ntlactrritl obligirtiort to tnrrintrtin
a safety proflr¿ul. Ancl, thc c()Lrrt cx-
plainccl, thc sulrcolrtractor's forernan had
instructccl thc ¡llaintiff, rx)t thc dcfcn-
clirnts' supcrvisory strrff. 'lhus, thc cor.rrt

f<rLrrrcl S/raøghnessy, ¿rncl MdrÍsrts were

¡.r'o¡rcrly clecicle c[. r''

A proposed twepart test
Cascs like Moss and Marlens st¿rrci ¿rt

o¡-lpositc cncls of thc spcctrLrnr, lcavirt¡¡,

plaintift.s in thc fìrurth a¡rpcllirtc clistlict
r,vitlr ¡ renrecly ancl those in thc first ap-

17. Icl ¿t 924, 1,27 NI'-Zd ¡t I 270.
lll. .107 Ill App .ìcl 1i35, 7l9 NI:2(l 174 ( lst I) 1999).
19. .ì42 llì App .ìrl 7.ì0, 794 Nlr2(l e37 ( lst t) 2003).
20. Moss tt777,801 Nlì2d rt 6l-5.
2 r. ld.
D. .147 lll Âpp .3d 30j, tl07 Nlr2d 4li0 ( lst l) 2004).
2.1. Itl rt .107, ll07 NF-Zd at 4fl.l.
24. Anotllcr crsc with a sirnilar hoklirr¡¡ is Ross r

l)ac .ldit, hr, .14 I lll App .ì<l 10('5, 79.1 Nlì2tl 61ì ( lsr
t) 200.ì). ñlost reccntl),, thc first rlirtrict tlccirlcd (l/y'
llntt u Wlnrtott lltsirrt'ss Crtnp /-J.C, .l-53 Ill Âpp .kl
.14. lllT NE2(l 1207 (lst l) 2004). ln clicta, thc court
<lirl rrot [ind cnorrgh cvirlcrtce of cr¡rrtrol ro nlcrit ;r fittd-
ing ol.rlrrt¡'. I kru'cvcr, the issuc u'rs lvaive<l for tltc ¡rur
poses of itJr¡lcrl.

2-5. ln ncrrl,v cver)' rccc¡ìt ciìsc, tltc <¡rrestiort of a cott-
triìctor's (luty is tcstcd bl,sunurirry jrrrlgnrcnt. Sce, c.g.,
lìt[lcn u Intanntit¡n¡l (]¡tÍr¿cttns, hr, -ì49 Ill Â¡rp .kl
229, lJ I I Nlr2d 229 l2d D 2(X)4). (ìascs fronr orhcr ju'
ristlictions corrr¡rort rvith tltis rrtrlysis.

2(r. lt sccnls irrcongrrrcrrt to this rrrthor to srllßcst
thrt rltltotrglt lllr c<¡rt(ract rcr¡rtircs it eonfr¡ctor r¡r bc

rcs¡ronsiblc tirr on-tlrc-job srlct¡,, n,hctt sonlcrrtc is hrrt
bccrrusc of sltt't¡' rult violirtions, thrt lirbility slrotrkl
not ilrrrc ro thc contractirrg ¡xrt¡, irt clrrrl¡r of safctv.
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The first step in any analysis

under the Restatement must be

examination of the contract,
which is the "basis of the

bargain" among the parties.

view proccclure consiclers these factors.
First, examine the contract. The first

step in any irnalysis undcr thc Restate-
r11cr1t rllust be examination of thc con-
tract, whiclr is tlre "basis of the bargain"
¿lnlorlg thc partics. The contract almost
always spclls out thc clutics ancl respor.rsi-

bilities of thc partics ¿uld clict¿rtcs who
has res¡rousibility for whtrt jobs. And
rrearly every nrodenr corìstructiorì corì-
tract specifies which party has responsi-
bility for job-sitc safety.

Cirnstnrction contr¿ìcts lrirvc been giv-
cn sh<lrt shrift by somc courts. Even
whcn tlre contrâct gives a clcfcnclant cx-
plicit rcs¡ronsibility for jobsite safcty,
s()nlc c()Llrts have founcl no clnty for safc-
ty ou tllc job.r'' Notc, howevcr, that the

(Continuecl on page 261)



Plovide plivacy aud scculity. For el)-
vious lcrrsclrs, judges and lawycrs must
I'c i.r'cfr¡l ,rl',,r1 lr,rtv tlrcy,li.trilrrrtr jtr-

lors' âcldrcsscs, pbonc lltr'ìrl)crs, ¡rlcì otlì-
cl pclsoDâ1 dâlí1. lLlrors âr'e also ln¡cle
r¡rì(1"ìr[,r't.tlìl( l'y irtv:r'irc rlìrtsll,'rir)¡]
druìng voil dirc ancl public clisclosure oi
privâtc nramcrs. Lawycls shoulcl only clo

such probiug if rrcccssaly, arcl the colur
lnust closely lnorlitor the voìr dilc cxâul-
inatj<¡n ¡ncl protect thc jur'ol rvherc:rp-

l:)rollriate, At ur minirnurn, rlucstiouìng on

1'rlivatc matcls should occur oursicle rhe
plcscncc of othcl julor s ancl rhe ¡rublic,

In rpplopliate cases, lhe coLrrr cirn
cvcn ploÌribir ¡rublic clisclosr.u e of jurols'
¡.1¡rcs {705 ll (.5 ì l5/lì. (,'un scculi¡)
pelsornel slrould help lurors in ¡ud out
,'l c,rulr.rrd rrr rhcil vrlri;lcs if tlr. iir-
culltst¿tuccs wiÙ t ¿ìt]f.

Hclp jurors compreheud, Ìemember,
and ploccss ¡DfornrafioD. lrr:rginc bcin¡:
r,'lJ y,'r¡ ru I'rc rr'ltcrrJ r,' ¡l¡l<c I tliti-

cal clccisi¡¡r'r ú¡t will affcct inothcr pcr-
sollt rcpLìtatìoll, propclr¡ ancl libclry. Lr
the next blcath, you'r'e tolcl to llc t()tâlly

1.¡s.irç rrrrtrl lhc nì,,nì(rìl ,'l ,[.isi,,rr.
Vru nay nof asJ< qucstiorls of rl,itnesscs,
artol'Dcys, or: thilcl palties; you l'nây nor
rìse i¡rfolrì1âtiolÌ other than thât prcscnt-
ecl in corut (wlrether it is ¡r'cselted rvcll
or not); you rvjll not bc told spccifically
what's at issuc r¡ntil aftcl all thc cvicìcncc
is ìn ancì just befole you r'ìlusr decicle. Oh,
ancl you ntusl r'each a !ìnar'lir'Dous cleci-

sjon wirh l1 other people but notc of
), 'Lt 

(ttl dt\( t¡s\ lllc r'.¡sc , ¡t fr, r(c\\ tcsli
mo|ry ulltil just Lrcfolc thc clccisiolr.

'l"h¿rt js ¡ot thc rvay people typically
nral<e clccisions aboùt ilr]po¡ tallt rDattcr-s.

Sorne jurisdictions pell'ìir jurors to ask
qucstiorls u¡rder cârefully prescribed
lulcs .tnd diç.ur. ¡nJ Ir('ccs\ rhc {vi
clence cluling the case.

These changes can havc ne¡¡ativc cf-
fecls, of coulse, pâr-ticulârly in clin¡jnal

tlials. Chrrngr: of this solr mlst l)c ¡p-
¡r',,:r, hc,l rvirlr (inìri,,'r. l{rrl rr.rn¡ thirt¡1s

cirn Lrc clonc withr¡r¡r lulc changes,
l-awycls rrncl juclgcs can work to sce

thrt tcstrnrony ruld july insuuctiorls trc
in languagc 1r.rr-ors c¡rr u:rclc¡-st¡nd, Avoicl
Icgelcsc whcncvcl possil-'lc ancl givc lay
defìnitions of ¡echnic¿rl tclnrs.

lllirrois norv allorvs jùrols to t¡kc notcs
to hclp rcmcmLrel thc cviclcrcc. Attolricys
shoulcl prcscrt rlrcil cviclcnce ¡¡cl cxhiL¡irs
ín intclcsring wâys to îrd )lrror conrplc
lìcrlri¡'rì ¡rìd crrr,'rìfiìB( ù1,,\ù .ìllurìli(,rì.
C¡scs c¡n bc stlc¿r¡rlinccl and sirrplificcì
to tbc grc¡tcst cxtellt possiblc to l<ccp the

Jr¡r¡'r'\' r,ìik\ ilc.rr.'rn,l jrrr'1 ir\ifrìùli rìs

¿nd vcrclict forls conrplcìrcnsiblc.

Jury scr-vicc llas bccn clcsc¡ ibccl as rhe
l¡.t nr.llrl.tt,'r'y.iri. Jrrr¡. I-llc AIlurc.rl
pLrblic vrlLres rhe right to jLuy tlirl ancì

peoplc want to do a goocl joLr whcn
callcd. Wc nlust clo our' part to lrelp thenr
succcccl, I
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contr'âct is rypicaìly becwecn tlle owrlcl
ancl the genelal contrâctor-, not the gen-
cral co¡tlactc¡r and tL'ìe subcolrtr¿rcto'.
'l'hus, whilc the contr¡cts alc cvìclclcc of
control, construction lawsuits blought
under tlrc llcstaternenr (Sccond) ârc neg-
ligcr'ìcc! l-ìor contr'Âct, cases.

Secoud, if tlre cortr'àct docsn't settlc
the issue, cxa¡niue othcl cyidcncc. Most
cor'ìsh Lìcliol'r contlacts spell out relevant
cìutìes, If they clo not, howeve! courts are
obligated ro Iook beyond the telns of tÌre
co¡'r¡racts. Orhel evidence rright include
w<'rl<.itc.rcriricicr, docunrcnr.,,ìttd rc\ri
rlony. I-ikewise, in cerrain circunstances
the cluty nray lre non-delega Lrle."

Ultin.rarely, this aclclitj<¡r¡l evide¡cc
will le¿cl rhe courr in one of two direc-
tions; 1) r:arify the conclusron that thc|e
was no responsibrlity, or'2) shorn, thc de-
fendant ¿rssunred rhe dLrty of rvolkcr
and/or joLr safery."

Cornrnon larv aud Rcstaterreut Corì-
nrcnt {c), ll)ir rw,Flirft .ììr¡ly\i\ i\ iìì
c,,rrrplclc .,,rr!,r'r¡rt) rvirìr l,urh lllil,'i.
corlmou lau' and lìcstatcrlcnr (Scconcl)

Section 4[4. Cor¡mon lar¡, has always
proscribecl liability ancì responsibility for'
safcty. Lil<ewise, as Lal sotl tcaclres, Scc-

¡ion 4l4 clocs no¡ ìinit the application of
ljâ[ìility al conrnro|r law, ir expancls it. As
olrr sl.rl)¡-enle coLrrt wrole nt Larson,

"lelvcn at common law retclltioll of thc
riglrt to control thc wo|l< is sufficjeDt ¡o
suirject one to duty and ttxt rcsponsibìli-
ry. . ,."'

'fhis approach is consistcnt with thc
Iìestâternclìt (Seconcl) rexr and colr'ìmel'r-
tary irsclf. Scctim 414 states that if ¡
coDtr'¿ìctor "r'ctâir'ls rlle co|rl|ol of arzy
pârt of the work" it is Lable fol rbe f¡il
Lue ro exercise that contlol in a rcasorr-
able rvay. So, fol exarnpìc, ìf zr contractor
(tl.rough hìs conrlact) is in chargc of
wclrl<el salct¡ that ls lc¡ention of con-
tr ol.

\,¡rc,,'r,'ultl rrrBr¡c tlr is ap¡rl.¡¡11 i. ¡¡1-

colrsistcn¡ with the cor'ìrt-trents to l{estate-
rrer'rt (Second) Section 414, (loults who
fincl lacl< of contlol olten cite Cornment
(c) and its stâtenle[t that "thc employcr'
n]ust l'lâ\,e retaiDed ¿rt lczrst sor'ne cìcgt'ec

of conuol ovcr thc ¡uanllcr-iu which rhc
w,rrk i" dolc." lfol thc irrll lr'\l ')f ( ì)nr
Drcnt (c), sce siclebar) lt also sÀys tlut
"ltlhele nrust be suclr a riterltìon of â

riËlìt ,,f "u|crvr\i, 'rì rh,¡t tlrc .. 'rtlr,t.t, rr i.
not eÌltircly frcc to do thc worì< iD his

'fhc counter'-aLgumcnt: the co¡tlac-
lorl cor'rlr¿crual lesPo¡sìbìlìty to :rssulc
111,¡1 .,rlcry lrlcs:rlc [,'ll,'wc,l ¡¡ivrs it rtt

least somc mcasulc of contlol ovcl lhc
nr¡r'rrcr irt which rhe worl< ìs donc.

'Wc¡-kcrs alc obLigatccì ro follorv thosc
safcty lules, ¿rrcl u,ircn thcy fail to clo so,

the genelal coutrâctor has rcsponsiLrility
uncìc¡ thc relnls of irs co¡tract to ¡clcll css

thâr.
'Ihc countcr-algtrrncllt is cvcn nìolc

persulsive, horvevcr. Incvìtably, c¿rscs

fincling lacl< of conllol nnclcr Commcnt
(c) holcì drat thcrc is rìot cnoLìgh control
ro subject rìre gcnelal contr¿ìctor ro lii-
bility. Yet tllc colnlrclltary only sa1,s

"sotre" conrrrrl is ¡eeclccl - it clocs nr¡t
specify thc arÌour'rr. llow can ¡ rvoll<cr'

bc crtircly frcc to cìc) thc wolli ir¡ his own
way if thc gcnelal corìtlactor-r'ctains any
contr-ol? ln sholt, lrc cannot. I

27. IÌ¡ . c¡sc ¿ìscussins rhc ¡on<lcic¡oblc ¡r¡t¡r'c of
¡lutics crcn r¡ ì{csrtìrcnrcrìt (Sc.on(lJ $ 414 rcrrs, scc

l'ùL ù ll tlitßtoÌ NÒ,th.t1t Snü1,ì h Rn¡lr,|] (1, 108
(irl Apr 4rh 595, l3J (l¡l ltpr 2d 757 (4rh Ì) 2003).

2tì. ;\s rhc coùr¡rcnL¡rors to thc Illinois ì'¡flcdì lùry
lnsrtrLcrn!r {(ìvìl), 55 00 sc¡cs ¡orc, r n¡,¡b<r ol f,rc

rors coukl l)c coìrsnlcìc(l to bc suliicìcrr to nìtìn¿¡rc rc
spo,ìsibilìq,ùr ${r'l{e, iijfric\. l.hcse !,.hdc, bù1 rrc
nor li nilt¿ ro rhc righr (o stop ur < lù srlcty rcrsons;
arrhorirv ur ìn¡>lenrcnr s¡fcry rulcs/troccrl¡rcs¡ s¡fcw

'.,r'rl.'r¡."¡ t'rrlt I, *1r, t,1 .,,,{,\-.,r'{
¡n¡ .on¡rt ol tlìc $()ìh, rck¡rx'ì ol 1h. righL () ripcr-
\ \ ., h . -'r,.l ,r ur1.: .r¡'r'ii,, r:'r.,1.'" 'lrrr.'t 

.r
of sLrltontracton; rcsponsil)ility ior r¡kirs s¡t¡q, prc
c¡urio¡s ¡r rhc job sirc; ¡urhorit) Ìo issr( chtì¡ìgc o(ìcr\r
hokli'ìr¡ rìrccti¡gs nì \ùi.ìr srfct! rssrcs rrù (lis.ùsscd;

owrcrship ol rllc e(ìup¡ìc¡r ¡scil ¡L thc tob sitct ¡nrì,
rrthorit¡ to orlcr unsrfc cqurprcnt rcnt<r,cLl.
l '. r.,,. .,.I ')4,:I I \, ,r,r.'r . it, r.ri'','n,,,,

rc(l).
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